Washington and Lee University School of Law

Washington and Lee University School of Law Scholarly Commons
Virginia Bar Exam Archive
6-25-1973

Virginia Bar Exam, June 1973, Section 2

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/va-barexam
Part of the Legal Education Commons

Recommended Citation
"Virginia Bar Exam, June 1973, Section 2" (1973). Virginia Bar Exam Archive. 6.
https://scholarlycommons.law.wlu.edu/va-barexam/6

This is brought to you for free and open access by Washington and Lee University School of Law Scholarly
Commons. It has been accepted for inclusion in Virginia Bar Exam Archive by an authorized administrator of
Washington and Lee University School of Law Scholarly Commons. For more information, please contact
christensena@wlu.edu.

FIRST DAY

SECTION TWO
VIRGINIA BOARD OF BAR EXAHINERS
Roanoke, Virginia - June 25-26, 1973

1.
Thomas Stevens was the owner of a 1970 model twin
engine airplane which he affectionately called "Susie".
Stevens was a resident of Elizabeth City, North Carolina, but
kept the plane stored at Danville, Virginia. Having purchased
another airplane, in May of 1973 Stevens wrote a letter to
Donald Daley, a friend in Danville, saying: "Dear Don-knowing
that you have handled such things before, I would appreciate
your selling 'Susie' for me. I am willing to make the sale
for $8,000 of which you may keep $500 as a commission. Should
you think it worthwhile, it is all right for you to say that I"
have told you I consider the plane to be in excellent condition
and not in need of repairs of any kind-(Signed) Tom Stevens".
On June 5th Patrick Bell, while in Danville, saw 11 Susie" which
had tied to its wing a sign saying "For Sale. See Donald Daley".
Bell, who had only a beginner's license to fly airplanes, went
to see Daley and during their conversation Daley told Bell that
11
Susie 11 belonged to Stevens, and that the asking price was
$8, 000. ~7hen Bell inquired of the condition of the plane,
Daley replied "Tom Stevens has told me that I can quote him as
saying that you need have no worry about the condition of the
airplane because it is in excellent shape". Bell replied "That
satisfies me, and it's a dealn. Bell then executed and delivered
to Daley his check payable to the order of Stevens in the amount
of $8,000. On the following weekend Bell and his wife started
11
Susie 11 out for a flight to Richmond. Before they had proceeded
more than a hundred yards down the runway, Susie's right wing
fell off, and the plane crashed into a nearby fence causing the
plane substantial damage. An inspection showed that the wings
of the airplane had been defective and unsafe at the time "Susie"
was purchased by Bell. On learning this, Bell wrote a letter. to
Stevens and asked that his money be returned. Stevens replied
by a letter in which he stated that he had no intention refunding
the $8,000, that he was then in the process of moving with his
family to Mexico City, and that he did not want to hear from Bell
again. Shortly thereafter, Bell brought an action for breach of
warranty against Daley in the Corporation Court of the City of
Danville. His motion for judgment recited the foregoing facts
and asked for damages in the amount of $5,000. Daley has demurred
to the motion for judgment.
How should the Court rule on the demurrer?
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2.
Sam Binns of Richmond wrote the following letter to
Ben Stokes of Petersburg~
"June 11, 1973
"Dean B.en:
While I was at the poker party at
your house yesterday evening, I heard you
say that you might be willing to sell your
Acme stereo phonograph because you were
thinking of trading it in and buying one
of a new design manufactured by Perfect
Recording Co. When I mentioned this to my
wife at breakfast this morning, she insisted I get your Acme model, and so I will
buy it for $400 cash. Please let me hear
from you.
Sincerely,

/s/ Sam Binns

11

On June 13th, Stokes received Binns' letter, and wrote and
mailed the following reply;
11

June 13, 1973

"Dear Sam:
I appreciate your letter of June
11th saying you want to buy my Acme stereo
for $400. I accept your proposal. You can
pick the machine up at my home tomorrow
afternoon.

Sincerely,
/s/ Ben Stokes"
In the meanwhile Binns had written and mailed the following
letter to Stokes:
"June 12, 1973
"Dear Ben:
I don't like to back down, but I
cannot buy your Acme stereo. Instead, I
am buying one of those new stereo phonographs made by Perfect Recording Co. from

\
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our local dealer here in Petersburg. I
hope this will not inconvenience you.
Sincerely,
/s/ Sam, Binns"

Binns' letter of June 12th was not received by Stokes until
June 14th.
Stokes now comes to see you, recites all the foregoing facts, and asks whether he may successfully sue Binns
for breach of contract.
How should you advise him?
3.
Albert Able inherited from his father 2000 acres of
mountain land in Buchanan County, Virginia. Shortly after the
inheritance, Carl Brown wrote a letter to Able saying that he
would be interested in buying the land at $200 an acre so that
he could develop it as a resort area. .A.ble recalled that his ·
father had once told him that the land probably had valuable
coal deposits under it. To learn whether that was a fact, Able
retained the services of Ralph George, a capable geologist,
told him of Brown's offer, commissioned George to make tests on
the land to see whether it did contain valuable deposits of
coal, and, if so, to advise Able what he thought the fair value
of the tract would be per acre. Unknown to Able, George had a
bitter dislike for him because of Able's having been a material
witness in a prosecution which had resulted in George's brotherin-law being convicted of forgery. George conducted extensive
tests and found that there were extensive coal deposits under
the tract, and reached the conclusion that the land was worth
not less than $400 per acre. However, to get revenge against·
Able for having testified against his brother-in-law, George,
falsely told Able that he had found no coal deposits of any
value beneath the tract, and that he thought Bro'.rm's offer to
purchase the tract for $200 per acre was reasonable. Relying
on the report made by George, Able entered into a written contract with Brown by which Able agreed to sell and convey the
tract to Brown for the price of $400,000. The contract to sell
provided that the conveyance be held in abeyance for a period
of thirty days during which time Brown might determine whether
Able could convey good title. Before the thirty day period expired, Able learned of the fraudulent representation made him
by George, and at once wrote a letter to Brown advising him of
~~hat had occurred, and stating he would not go through with the
transaction. Brown, who had known nothing of George's fraud,
ana whose search had shown that Able had good legal title to
the tract, has brought against Able in the Circuil Court of

\
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Buchanan County an action to recover da~ages for breach of
contract. Able now consults you and asks whether you consider he has a good defense to Brown's action.
What should your advice be?
4.
Tom Green was the owner of a 60 acre farm situated
in Hanover County. Finding himself in financial need, on May
1, 1972 Green went to the First Bank of Hanover and was successful in negotiating a personal loan of $16,000, giving in
return his proMissory note payable in four equal annual installments of $4,000 each. The note was secured by a first
deed of trust on the farm, and the deed of trust was promptly
recorded by the Bank. On October 12, 1972 Green entered into
a written agreement with Cal Lewis whereby the farm was leased
to the latter for a period of five years at a rental of $100
payable during each month of the term. On May 1, 1973 Green
was unable to pay his first loan installment to the Bank which
promptly foreclosed under its deed of trust. On the foreclosure, a sale of the farm was made to Thomas .Moss, who purchased it knowing of the lease to Lewis. Thereafter when re- ,
quested to do so by Hoss, Lewis refused to vacate the premises.
Moss has now brought an action in the Circuit Court of Hanover
County to compel the eviction of Lewis.
Does Lewis have a good defense to the action?
5.
Herbert Smith owned a farm of 400 acres in Hanover
County, Virginia. The farm was bounded on its east by U. s.
Highway No. 1, and on its west by a small, meandering, and unpaved public road which connected with u. S. Highway No. 1 at
a point three miles south of the farm. At its other end, this
small road terminated l!dead end at the northern boundary of
Smith's farm. In 1969 Herbert Smith leased a part of the farm,
consisting of three acres and a small dwelling thereon adja-'
cent to the unpaved public road, to Adam Bigbee at an annual
rentalof $750. Shortly after making the lease, and at Bigbee's
request, Smitn permitted Bigbee to conunence driving his automobile and truck across Smith's property to U. S. Highway No.
1, a distance of 700 yards. This short route to the u. s.
Highway soon became Bigbee's regular means of ingress and
egress from the three acre tract. In April of 1973 Smith conveyed the three acre tract to Bigbee in fee simple for a then
paid purchase price of $4500. The deed of conveyance made no
mention of Bigbee's use of the route across Smith's farm to
the U. s. Highway. On June 2, 1973, Smith told Bigbee he could
no longer use the route across the farm, and erected a barricade at the property line of Bigbee's three acre tract to
prevent such use. Bigbee has now brought a suit--in equity
11
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against Smith in the Circuit Court of Hanover .County, alleging
the foregoing facts in his bill and praying that the Court
decree him to have an easement across Smith's farm in the path
of Bigbee's regularly used route to U. s. Highway No. 1. Smith
now consults you and asks whether you ~eel he has a good defense to the suit.
What should your advice be?
6.
In January of 1973, Roger Burke of the City of Richmond loaned his favorite nephew, Jimm.y White of the City of
Fredericksburg, his valuable painting by Picasso. Knowing that
Jimmy would celebrate his twenty-first birthday on May 15, 1973,
on April 4th Roger Burke typed a letter to Jimmy saying:
v.April 14, 1973
"Dear Jimmy,
Tomorrow I leave on my annual trip to
Europe, and I want to make you a fitting
birthday gift which I do by sending you my
enclosed promissory note. Also I want you
to keep the Picasso which I loaned you last
January, and you may now consider it yours.
Happy birthday!
Affectionately,
/s/ Uncle Rogern
The promissory note sent with the letter was executed by Roger
Burke, was negotiable, was in the anount of $5,000, and was
payable to Jimmy \'7hite or bearer on May 15, 1973. On .May 2ls,t,
Roger Burke was killed in an automobile accident while motoring in France, and Peoples Bank of Richmond promptly and duly
qualified as Administrator of his estate. When Jimmy presented the promissory note to the Administrator and demanded
payment, payment was refusedo Jimmy has now brought an action
against Peoples Bank as Administrator in the Law and Equity
Court of the City of Richmond seeking recovery on the note.
The Bank has filed in the action a counterclaim against Jimmy
seeking a return of the painting by Picasso.
(a)

Should Jimmy prevail in his action
on the note; and

(b)

Should the Bank prevail on its
counterclaim?

'·
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7o
An ordinance of the City of Petersburg makes unlawful.
parking of a motor vehicle on a Ci.ty street adjacent to a
fire hydrant. At 1:55 p.m. Jack Miles, realizing he must be in
Citizens Bank & Trust Company before it closed at 2:00 porn., and
finding no other place, parked his automobile adjacent to a fire
hydrant on Washington Street, knowing he was violating the ordinance by doing soo He then hurried into the Bank. While Hiles
was in the Bank, a motor vehicle negligently driven by Sam Budd,
crashed into the side of Miles' automobile forcing it against,
and breaking, the fire hydranto Miles has brought an action
against Budd to recover for damages to Miles' automobile; and
the City of Petersburg has brought an action against Miles to
recover for the breaking of the fire hydrant.
t~e

(a)

Does Budd have a good d,efense to the
action brought against him by Miles?

(b)

Does Miles have a good defense 'to the
action brought against him by the City?

8.
While Mary Smith, an eight-year-old girl, was walking
home from school in Roanoke, her uncle, Henry Jones, drove up in
his Buick automobile and stopped for a traffic light. She asked
him if he would drive her home
He graciously accepted. Before
reaching her home, he negligently ran his automobile into another
one and she was seriously injuredo The action which she brought
against him in a proper Virginia court was dismissed on the
ground that she was a gratuitous guest and he was not guilty of
gross negligence.
0

In her petition for a writ of error she contended that
because of her age she was not capable of being a "guest;', and
she could, therefore, recover upon proof of ordinary negligence
proximately causing the accident.
How ought the Supreme Court to rule on her
contention?
9.
Betty Wescott, an unemancipated child of five years,
instituted by her next friend an action against her father,
Kenneth Wescott, in the Circuit Court of Roanoke County to recover for personal injuries allegedly caused by his negligence.
She alleged in her motion for judgment that her father, who was
a contractor, maintained a shed for business purposes in the
yard surrounding his home; that he placed in the yard near the
storage shed damaged metal awnings with sharp edges; that the
awnings were dangerous instrumentalities; that her father knew
or should have known that they could cause injury to the plaintiff and other children who customarily played in the yard; and
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that while the plaintiff, who was then three years old, was
playing in the yard she fell against one of the awnings and
suffered disfiguring lacerations of her face. The defendant
father filed a demurrer on the ground that his daughter could
not maintain this action against him because of the parental
immunity doctrine.
How ought the Court to rule on the demurrer?
10.
In March, 1970, John Consumer, a garage mechanic,
purchased a new dining room table from Retail Store for use
in his home. The table was priced at $350 and was purchased
"on time 11 with $50 down and the remainder to be paid in 12
monthly installments of $27 each. To secure the transaction,
Retail Store obtained from John Consumer a signed, written
security agreement describing the table, but Retail Store did
not file a financing statemento In May, 1970, John Consumer
sold the table to Ned Neighbor for $3000 Neighbor purchased
it for his own personal household use without knowledge of the
security interest of Retail Store.
May Retail Store enforce its security
agreement against Neighbor?

